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THE CONSTITUTIONAL STATUS OF THE DISTRICT 
OF COLUMBIA 

TWO reasons are commonly given for the present anomal- 
ous government of our national capital. The one which 
appeals especially to those inhabitants of the capital 
who favor the present government is based on the practical 
operation of past governments compared with that of the present 
system. The other, one which has seemed sufficient to a 
number of prominent public men who have looked into the 
matter, is based on the provision of the United States Constitu- 
tion which established the federal district. President Taft, in 
an address at a banquet given him by the leading citizens of 
Washington on May 8, 1909, explained the denial of self- 
government on constitutional grounds in the following words : 

This was taken out of the application of the principle of self-government 
in the very Constitution that was intended to put that in force in every 
other part of the country, and it was done because it was intended to 
have the representatives of all the people of the country control this 
one city, aud to prevent its being controlled by the parochial spirit that 
would necessarily govern men who did not look beyond the city to the 
grandeur of the nation and this as the representative of that nation. 

At present Congress exercises over the District of Columbia, 
in addition to its national powers, all the powers of a state, 
including the power to control local government. Even of the 
purely local powers some are directly exercised by Congress, the 
local officials having very limited functions. Moreover, the 
local officials are either directly or indirectly appointed by and 
are responsible to the national government ; and the inhabitants, 
who number one-third of a million, are absolutely unrepresented 
in their government, local, quasi-state or national, except through 
the uncertain medium of public opinion. In practice, public 
opinion is very largely taken into account, but its influence must 
always remain uncertain and decidedly inferior to that of actual 
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representation. President Taft and others hold that actual rep- 
resentation is impracticable under the Constitution; but the 
opposite view is held by many prominent men, both local and 
national, and the matter can scarcely be considered as settled. 
The provision of the Constitution, about which the whole 
controversy centers, is a part of the seventeenth clause of the 
eighth section of article one, and reads : 

The Congress shall have power to exercise exclusive legislation in all 
cases whatsoever over such district (not exceeding ten miles square) 
as may , by cession of particular States and the acceptance of Congress, 
become the seat of Government of the United States. 

The interpretation of this clause depends almost entirely 
upon the interpretation of one word, " exclusive." Does this 
word contemplate the exclusion of all other authorities, includ- 
ing the local inhabitants, as the president holds, or does it 
merely exclude the state governments ? The fact that the word 
is not expressly qualified would seem to favor the former view ; 
but the consideration that the powers conferred by this section 
on Congress, as the representative of the national government, 
are conferred upon it primarily as opposed to the state govern- 
ments and not as opposed to the people, affords considerable 
room for doubt. It is not at all unlikely that the word " exclu- 
sive " was intended to have here the same, and merely the same, 
force as the express denial elsewhere to the states of powers in 
some of the fields placed under the authority of the national 
government. It will be well to consider how far the journal of 
the Constitutional Convention bears out this conclusion. 

The draft of a constitution presented by Charles Pinckney, of 
South Carolina, on the third day of the Convention (May 29, 
1787), made provision for a federal district, but the matter did 
not come up for discussion until July 26. At that time Colonel 
George Mason, of Virginia, spoke in favor of such a provision, 
arguing that the location of the national capital in a state, and 
especially at a state capital, would result in disputes over 
jurisdiction and would tend to " provincialize " Congress. 
John Langdon, of New Hampshire, pointed out the danger of 
the removal of the state capital to the place selected for the 
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national capital, unless the national capital should be made free 
from all jurisdiction of an individual state. Other remarks at 
this time were very brief and had the same general trend. On 
August 1 1 , the necessity of having a fixed seat of government 
in a central locality was briefly discussed, On September 5, the 
clause, as it now stands, was agreed to nemine contradicente. 

It is evident that the main aim, at least, in giving to the capi- 
tal its anomalous position, was the exclusion of the individual 
states from jurisdiction over it. If the framers of the Consti- 
tution had also in mind the exclusion of the people living at the 
capital, the journal of the Convention fails to show it. Nor can 
any such indication be found in the papers of Hamilton, Mad- 
ison and Jay in The Federalist — the printed edition, so to speak, 
of the arguments of the Convention. Madison, to be sure, 
does devote a rather lengthy paragraph in the forty-third num- 
ber to the subject of the national capital; but, far from 
sanctioning the complete suspension of formal republican gov- 
ernment in the capital, parts of the paragraph can scarcely be 
interpreted otherwise than as clearly advocating the opposite 
course. Madison argued : 

The indisputable necessity of complete authority at the seat of govern- 
ment carries its own evidence with it. It is a power exercised by every 
legislature of the Union, I might say of the world, by virtue of its 
general supremacy. Without it, not only the public authority might 
be insulted and its proceedings interrupted with impunity, but a depen- 
dence of the members of the general government on the State compre- 
hending the seat of government, for protection in the exercise of their 
duty, might bring on the national councils an imputation of awe or 
influence equally dishonorable to the government and dissatisfactory to 
the other members of the Confederacy. This consideration has the 
more weight, as the gradual accumulation of public improvements at 
the stationary residence of the government would be both too great a 
public pledge to be left in the hands of a single State, and would create 
so many obstacles to the removal of the government, as still further to 
abridge its necessary independence. The extent of this federal district 
is sufficiently circumscribed to satisfy every jealousy of an opposite 
nature. And as it is to be appropriated to this use with the consent 
of the State ceding it ; as the State will no doubt provide in the compact 
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for the rights and the consent of the citizens inhabiting it ; as the in- 
habitants will find sufficient inducements of interest to become willing 
parties to the cession ; as they will have had their voice in the election 
of the government which is to exercise authority over them, and as a 
municipal legislature for local purposes, derived from their own suffrages, 
will of course be allowed them ; and as the authority of the legislature 
of the State and of the inhabitants of the ceded part thereof to concur 
in the cession will be derived from the whole people of the State in 
their adoption of the Constitution, every imaginable objection seems 
to be obviated. 

Madison's second sentence quite clearly indicates that no such 
radical step as the elimination of republican government was 
contemplated, for it characterizes the authority of Congress over 
its capital as identical with the authority of any state legislature 
over its own state capital. Obviously the intent of the Consti- 
tution was merely to transfer in this one instance the general 
supervisory authority over local government from its normal 
holder, the state legislature, to the national legislature. It is 
but natural to assume from this that Congress was expected to 
exercise its authority as the state legislatures exercised theirs ; 
and this was exactly what Congress did, as governments were 
originally provided for the federal district no different in nature 
from municipal and county governments in the states. This in- 
terpretation has, moreover, received the highest judicial sanc- 
tion, as the Supreme Court of the United States has several 
times drawn a close parallel between the relations of the United 
States to Washington and those of a state to its capital or any 
other of its cities." 

Madison goes on to state briefly the dangers which the Con- 
vention sought to avert by establishing a federal district — all of 
them dangers to the national government and to the federal 
scheme arising from the jurisdiction of a single state over the 
capital of all the states. Dangers arising from popular partici- 
pation in the government are certainly not indicated. 

After speaking of safeguarding the necessary independence of 
the national government, Madison cites the small size of the dis- 

1 Stoutenburgh v. Hennick, 129 U. S. 141; Metropolitan Railroad Company v. 
District of Columbia, 132 U. S. I. 
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trict as satisfying " every jealousy of an opposite nature." A 
hasty supporter of the present government might jump at the 
conclusion that Madison is here seeking to vindicate the sup- 
pression of popular government, but a close correlation of this 
sentence with the preceding one and a consideration of the pur- 
pose of The Federalist make such a view quite untenable. It is 
evident that the jealousy of an opposite nature is the appre- 
hension of too great independence of the national government — 
an apprehension which the states might entertain if the federal 
government should control any large territory in those fields of 
jurisdiction normally left to the states. The exception which 
Madison seeks to vindicate is not an exception to the republican 
principle but an exception to the federal principle. 

Madison's last sentence enumerates several safeguards which 
would preserve the rights both of the ceding states and of the 
people of the ceded district. This is the only instance where 
Madison seems to presuppose any limitation of popular gov- 
ernment, but he most emphatically states that the people would 
have a republican local government. It is evident that Madison 
saw no reason for excluding the people from participation in 
the government, except the practical exigencies that might arise 
from the peculiar position assigned to Congress in giving it the 
powers of a state government. 

The journal of the Constitutional Convention and Madison's 
arguments in The Federalist thus leave no room for doubt that 
the sole object of the anomalous position of the capital was the 
exclusion of the jurisdiction of any individual states ; and that 
no suppression of popular government was intended except as 
a regrettable incident in the transfer of jurisdiction. There was, 
moreover, but a single reason — the possibility of the parochial 
spirit mentioned by President Taft — why the framers of the 
Constitution could have wished to exclude from power the peo- 
ple in the district; and they evidently did not think very seri- 
ously of that, as it is not once mentioned. A parochial spirit 
did seem to be present under the popular local government origin- 
ally instituted by Congress, but, owing to the peculiar conditions 
existing at the time, this can scarcely be considered a failure of 
popular control. 
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The United States Supreme Court has repeatedly held that 
the guarantees of civil rights in the constitution apply to all parts 
of the United States, including the incorporated territories and 
the District of Columbia." The one general political right 
guaranteed by the Constitution — that of republican government 
— is specified as applying to states, and there is an obvious 
reason for excluding communities in what has been termed 
political infancy from the full enjoyment of this political right. 
The district, however, is not like a territory, a political infant, 
an incipient state not yet ready to enjoy full political rights ; it 
is an area originally a part of a state and with a population 
more, rather than less, capable of self-government as a result 
of its peculiar position. There is nothing inherent in the posi- 
tion of a national capital that requires the suspension of self- 
government; suspension in any particular feature is merely an 
incidental practical expedient. Before it can be said that 
popular control should be withheld in any branch of the gov- 
ernment, it must, therefore, be shown that popular control in 
that particular branch can not be practicably arranged for. 

Control of local affairs 

Madison's words in The Federalist should be sufficient to de- 
cide the question of local government overwhelmingly in favor 
of popular control, as far as the Constitution is concerned. It 
was indubitably the purpose of the Constitutional Convention 
that the national capital should be, administratively, an ordinary 
city, with a full-fledged municipal legislature controlling its own 
finances and all other proper subjects of municipal legislation, 
as well as the meager field commonly occupied by municipal 
ordinances. It is sometimes claimed that it would be an illegal 
delegation of power to give the people control of true legisla- 
tion, as opposed to ordinances and regulations ; but the United 
States Supreme Court* declared, in 1879, that " it is not open to 
reasonable doubt that Congress had power to invest the District 
Government with legislative authority"; and, moreover, any 

'Callan v. Wilson, 127 U. & 540; Capital Traction Company v. Hof, 174. U. S. 5. 
'Welch v. Cook, 97 U. S. 542. 
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such claim is obviously outweighed by Madison's use of the de- 
cisive term, " municipal legislature," and by the interpretation 
of those who first put the constitutional provision into opera- 
tion. As a matter of fact, the local government originally in- 
stituted was, except perhaps for the first few years, more com- 
pletely under popular control and freer from national par- 
ticipation than the systems proposed to-day, which almost in- 
variably divide control between elected representatives of the 
people of the district and federal representatives who are to 
look after the important interests of the national government. 
In the early years, indeed, the municipality of Washington, and 
also the other governmental units outside of the actual capital 
city, were practically abandoned to their own devices. In view 
of all this it seems certain that, if the District of Columbia is to 
be retained as an appanage of the national government without 
the franchise even in local affairs, it must be on purely practical 
grounds : the Constitution requires no such condition of affairs. 

Exercise of state functions 

Turning to the matter of the state government functions, we 
find more difficulty in reaching a conclusion. The Constitution, 
both in itself and as expounded by Madison, would seem to 
contemplate, as the natural course, that Congress was to take 
over the duties of a state toward the capital and perform them 
directly ; but since it is clear that the Constitutional Convention, 
having no time to work out the capital's governmental system 
in detail, left this task to Congress, there is no cause to accept 
this view as final if changing conditions have made some better 
plan possible of operation. Certainly the delegation of the 
powers of Congress would not endanger the purposes for which 
the federal district was instituted, as Congress would retain the 
ultimate authority ; and only the detailed operation of the gov- 
ernment under Congressional supervision need be given to the 
people in order to secure them actual self-government. 

When Congress first assumed control over the district it fol- 
lowed the implication of the Constitution and exercised its 
state functions directly ; but it was not long before some of its 
members felt the desirability of a change. Views of this na- 
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ture were expressed by a number of representatives in February, 
1 803, when resolutions were brought before the House providing 
for the retrocession of the district to the states. Two reasons 
were advanced for the introduction of these resolutions ; the 
business of legislating for the district was considered a burden 
upon Congress, and the withholding of the power from the peo- 
ple was accounted so great an injustice as to call for such strong 
characterizations as " tyranny" and " slavery." Yet, it must be 
remembered, the people of Washington and of the two other 
municipalities in the district at that time had practical autonomy 
in local affairs, except that (until the charter was changed in the 
next year) the mayor of Washington was appointed by the 
president. The belief that the people were unjustly treated, 
even when given control of local affairs, seemed to be general 
throughout the House ; and the only apparent reasons for the 
rejection of the resolutions were their probable unconstitution- 
ality and the possibility of an alteration in the form of govern- 
ment when the district should become more populous. The 
constitutionality of this alternative was, in turn, questioned by 
some of the supporters of the resolutions ; but the House in 
general did not seem to share these doubts, and the proposal 
by Representative Andrew Gregg, of Pennsylvania, later a 
prominent member of the Senate, that a territorial legislature 
be established when conditions were favorable, 1 was quite warmly 
seconded by several members. A territorial legislature would, 
of course, have been simply a means of transferring the state 
functions to the representatives of the people. 

In the message of President Monroe to Congress fifteen years 
later (November 16, 1818) we find another evidence of this 
same feeling. Though not a member of the Constitutional 
Convention, Monroe had been active in public affairs at that 
time and had taken a prominent part in the Virginia ratification 
convention. Consequently the following paragraph possesses 
considerable authority as well as much interest : 

The situation of this District, it is thought, requires the attention of 
Congress. By the Constitution, the power of legislation is exclusively 

1 Annals of Congress, House of Representatives, February 9, 1803. 
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vested in the Congress of the United States. In the exercise of this 
power, in which the people have no participation, Congress legislate in 
all cases directly on the local concerns of the District. As this is a 
departure, for a special purpose, from the general principles of our 
system, it may merit consideration, whether an arrangement better 
adapted to the principles of our Government, and to the particular in- 
terests of the people, may not be devised, which will neither infringe 
the Constitution, nor affect the object which the provision in question 
was intended to secure. The growing population, already considerable,' 
and the increasing business of the District, which it is believed already 
interferes with the deliberations of Congress on great national concerns, 
furnish additional motives for recommending this subject for your con- 
sideration. 

In 1 87 1, when the population of the district had reached 
130,000, or more than the several populations of three states of 
the Union, there was actually established a government com- 
bining municipal powers with a limited number of state func- 
tions ; but the reasons for its institution were quite changed, 
and, moreover, such a large share in the government was given 
to federal appointees that the degree of self-government was 
actually reduced. This system was abolished in 1874, mainly, 
as was admitted at the time, because of the misgovernment of 
the appointive officials; and the present government has not 
even complete municipal powers. 

In two instances," the courts of the District of Columbia have 
declared that the delegation of state powers to the territorial 
government was unconstitutional on the ground that they were 
general legislative powers. The United States Supreme Court 
has never passed directly on this question, but this view is sup- 
ported by the dictum in the case of Stoutenburgh v. Hennick, 3 
where it is stated that Congress in creating the district govern- 
ment " could only authorize it to exercise municipal powers." 
These words, taken literally, certainly exclude state powers ; but 
another and more liberal interpretation is possible. The purport 
of the decision was that Congress could not legally delegate and 

1 It was at that time about 30,000 in the ten-mile square. 

2 Roach v. VanRiswick, 4 MacArthur 171; Smith v. Olcott, 19 App. D. C. 61. 

3 i2oU. S. 141. 
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the district could not legally exercise the power to regulate in- 
terstate commerce, because this was one of the national powers 
of Congress. In explaining the matter the court noted that the 
opposite extreme of municipal powers could be delegated, on 
the principle " that local affairs should be managed by local 
authorities, and general affairs by the central authority." If 
this statement is to be taken as supposing the existence of but 
two classes of authorities, state powers must be classed as gen- 
eral and hence must be exercised directly by the central 
authority. If, however, the terms used are to be taken as 
comparative instead of absolute, there may be three or even 
more classes, and it is true that state affairs should be managed 
by state or quasi-state* authorities. In such case Congress, 
which is not normally a state or quasi-state authority, could and 
should delegate such powers to the district, which is properly 
a quasi-state authority, though almost indistinguishably com- 
bined with a municipal authority. In such case, though we 
must admit that the court's dictum, as worded, declares the 
delegation of state functions illegal, we may contend that there 
was a very considerable element of inadvertency in its wording 
— enough, at least, to justify a consideration of the subject. 

In a centralized government, the powers which we term state 
powers would undoubtedly be classed as "general" powers, but 
in a federal government, with three well-defined divisions of au- 
thority instead of two, the matter is less simple. For a state gov- 
ernment, state powers may well be considered " general " pow- 
ers, since they are its normal powers ; but for a national gov- 
ernment, its normal and hence " general " powers are national 
powers, and state powers are, in comparison, local. In the 
simplest and most natural interpretation of the term, the pow- 
ers of Congress over the District of Columbia, unusual in their 
nature and restricted to a small area in their application, are 
scarcely powers over one of the " general " subjects of legisla- 
tion ; and it is hardly logical to take it for granted that the 
Constitutional Convention intended that these powers should 
not be delegated, merely because that was the obvious intention 

1 E. g. territorial. 
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with regard to those powers for whose exercise Congress was 
brought into existence. 

A parallel is very often, and quite logically, drawn between 
the district and the territories, though, of course, the two are 
in many respects quite different. The Constitution gives Con- 
gress " power to dispose of and make all needful rules and 
regulations respecting the territory or other property of the 
United States." * The powers of Congress over the territories 
under this clause are certainly no less direct and exclusive than its 
powers over the national capital. The word ** all " in this clause 
perfectly balances the word *' exclusive " in the District of Col- 
umbia clause ; and the term " rules and regulations " certainly 
implies as direct an authority in detailed matters as the term 
" legislation," if not, indeed, more direct. In the case of the 
territories, however, the exercise of the usual state functions 
has been conferred on the representatives of the people, except 
that Congress necessarily retains the seldom invoked rights to 
overrule the territorial legislatures and to exercise direct legis- 
lative control over any subject if it sees fit at any particular 
time so to do. The reason for this delegation of power is ob- 
vious, and for practical reasons no question is made of its con- 
stitutionality. Yet the powers which the Constitution gives 
Congress over the District of Columbia are identical, and the 
practical difficulties arising from their direct exercise differ only 
in degree from those which arise in the cases of the territories ; 
the inconvenience growing out of the engrafting of state func- 
tion on the national powers of Congress is not lessened, although 
it may be justified, by the peculiar interest of Congress in the 
District. The interpretation placed on the District of Columbia 
clause, like that placed on the territorial clause, should be, not 
the abstract and overliteral, but the practical and expedient in- 
terpretation ; and, if Congress should see fit to transfer its 
state functions to a local body, it would scarcely seem broad- 
minded policy on the part of the courts to place any obstacles 
in the way through strict construction. 

1 Constitution, article iv, section 3, clause 2. 
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Participation in national affairs 
There is no room for doubt that the Constitution, without 
amendment, does not permit the participation of the district in 
national affairs ; but there is, on the other hand, much cause for 
supposing that the Convention would have provided for it if a 
feasible method had presented itself. The Convention, how- 
ever, could scarcely afford the time necessary for the solution 
of such a problem, and, moreoyer, it could not have been ex- 
pected at such a critical juncture to tamper with its system of 
state representation. Consequently its members contented 
themselves with certain circumstances which seemed to lessen 
the injustice to the people of the district. Madison names 
three of these in The Federalist: the consent of the people to 
the cession, the " inducements of interest " to residence at the 
capital, and the participation in the original organization of the 
national government. At the time, these probably seemed sat- 
isfactory ; but, now, more than a century later, only the second 
of the three holds good ; the passage of time has destroyed the 
force of the others. 

Although Madison does not mention it, the small size of the 
district was probably felt to be both a reason and an excuse for 
withholding representation in the national government. The 
framers of the Constitution no doubt had high hopes that the 
capital would be a large and important city, but this prospect 
was remote. It was scarcely feasible to accord representation 
in Congress to a population of about fifteen thousand, even 
though at that time ( 1 800) the ratio for representatives was 
only 33,000. It was not until 1870 that the increasing popu- 
lation of the district reached the simultaneously increasing 
single ratio. Now, however, with but two-thirds of its original 
area, the District has a population well over the requirement for 
a single representative and, moreover, greater than the several 
populations of six states of the Union. It may be added that 
the close connection between the local and the national interests 
makes it especially desirable that the district should participate 
in national affairs, if only that its needs may be properly pre- 
sented to the nation, for the national as well as for local benefit. 
The project to represent the district in the national govern- 
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ment is not new. Not only was representation in the House of 
Representatives by a territorial delegate proposed as early as 
the debate in the House in 1803, already cited, and actually put 
into practice, along with the territorial government above de- 
scribed, in the seventies, but several attempts have been made 
so to amend the Constitution as to give the inhabitants elective 
representation in Congress and participation in presidential 
elections. 

It is interesting to note that, in three out of four Latin- 
American countries in which our plan of a special federal dis- 
trict has been adopted, the people of the federal districts are 
not deprived of their participation in national affairs. The city 
of Mexico, now under a government identical in most respects 
with the commission system in the District of Columbia, has the 
full quota of a state in the national Congress. In Brazil and 
Argentina, also, though not in Venezuela, the capital has its reg- 
ular representatives. In each of these federations, it is true, the 
capital is the largest city of the country and, moreover, was in 
existence long before its selection as capital ; but the District of 
Columbia is nevertheless of ample size and importance to be 
represented in the national councils. Apparently the only real 
difficulties are the problem of determining just how much repre- 
sentation would be equitable and the conservative reluctance to 
amend the Constitution ; but of these the former is compara- 
tively unimportant, and the latter should be overcome by the 
probability that this change would not really be contrary to the 
desires of the f ramers of the Constitution. 

Conclusion 

It seems reasonably certain, from the absence of contrary 
evidence, that the Constitutional Convention did not seek to 
deprive the people of the District of Columbia of their politi- 
cal privileges. The sole aim of that body was to secure the 
national government from state interference. In view of cer- 
tain alleviating circumstances, more potent then than now, 
the Convention felt itself justified in sacrificing some of the 
political privileges of the people to the security of the national 
government ; but certainly this sacrifice was anything but an end 
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sought. It was found necessary to sacrifice participation in 
national affairs, since the machinery for it apparently could not 
be placed in operation under the peculiar plan whereby the 
capital was separated from the states ; but the Convention cer- 
tainly did not contemplate the irrevocable perpetuation of this 
sacrifice if some means of placing that machinery in operation 
should appear in later years under changed conditions. The 
case of the exercise of state functions is similar, except that a 
slavish perpetuation of the method originally deemed expe- 
dient was still less contemplated. 

The matter of local government, however, is quite different. 
There was no apparent obstacle to the operation of local self- 
government, even under the peculiar system established for the 
capital, and consequently, as is amply shown by the interpreta- 
tion of The Federalist and of the early Congresses, no anomaly 
whatever was here contemplated. It may be inquired : How, 
then, did the well-established idea of constitutional prohibition 
arise? In the early days of the capital the reproaches of 
" tyranny " and " slavery," occasioned by the denial to the 
district of anything like state government and by its exclusion 
from participation in national government, were frequently met 
by citing the Constitution, as was the case in the House of Rep- 
resentatives in 1 803 ; and it is probable that an extension and 
perversion of this idea is the cause of the attempt to make the 
Constitution cover the additional " tyranny " and " slavery " of 
non-representative government in local affairs. But such an 
attempt involves the assertion that all the popular governments 
of the district, municipal as well as territorial, until the institu- 
tion of the commission system in 1874, were unconstitutional; 
and in view of the conclusive sanction of the signers of the 
Constitution themselves such an assertion is obviously an ab- 
surdity. The constitutional argument for a " benevolent des- 
potism" in local affairs is quite untenable, and that system 
must rest on purely practical arguments or fall. 

George W. Hodgkin. 

Washington, D. C. 



